
the January 7, 1997 Application 
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i Michilel Morris 
Vice President, Regulatory and External Afhirs t 
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orneys fur Petitioner TCG Phoenix 

Michael W. Patten 

Phoenix, Arizona 85007 
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hpies of the! foregoing mailed 
lanuary 21,1997 to: 

Norton Cutler, Esq. 
U S WEST, INC. 
Law Department 
1801 California Street, Suite 5100 
Denver, Colorado 80202 I. 

Timoth Berg,Esq. 

Phoenix*AriZoAa 85004 

F E N N ~ O R E  CRAIG 
Two North Central Avenue, Suite 2200 

Counsel for U S West Communications, Inc. 
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(PJ THE IbdAn'ER OF THE PETITION OF Docpret NOS. U40169ti-402 
l'CG PHOEWM FOR ARBITRATION 1 E-1051-96-402 
PURSUANT TO 8 2!52@) OF THE 
TELWXlhrlMUPIICATIONS ACT OF 1996 ) TCG PHOENfx'S RESPONSE TO 
TOEsTABLlsHAN ) APPLICATION FOR 
~ ~ N N E c T I O N  AGREEMENT ) REHEARING OF DEcfsXON NO. 
WlTH U S WEST COMMUNEATION§, ) 59873 
WC. 1 

) 

) 

"33 Phoenix CTCO"), through its undersigned counsel, hereby submits it9 response 

tn the application of U S West Commdcatiozs, Inc. (W S West? for rehearing of 

hision No. 69873 and  request^ that the same be summanly * dded. 

All of &he VBEiorSs argumeats raised by U S We& in ita application have been heard, 

considered a d  Braperly rejected &y the Arizona Corporation Comnbion c%ommisffi~n*'). 

Ta't incarpom- by ntf.rrence its previous frlin;@fs, briefs and memomnda herein. 

in reply bn, the five wgumentrr rabid, TCG FBspBctfully sta- 

The interim rates established by the Cornmiasion are just, fair and reasonable 

aLzd are authorized tm be established by Art. XV 63 of this Arizona Constitution, 

1. 

k k C .  814-2-1101, & =.# AAC. R14-2.1501, & w. md U C .  Rl42l301, m. cf. 
Ariz. Rev. Stat. Ann. § 40-250; li 40-202; Q 40-251. The rates established are neither 

conf=tory nor in violation of the United States or Arizona Constitutions. 

2. The Decision permits the recovery of applicabte reasonable costs by U S West 

and is in conformity with applicable state and federal law including the 

Telecommunications Act of 1996. 

k 
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3. The Decision is based on substantial credible evidence and is reasonable and 

awful. 

4. The Decision does not exceed the authority established by the 

relecommunications Act of. 1996. 
b 

5. The Decision is not arbitrary, capricious or an abuse of discretion but rather 

represents the reasonable and lawful exercise of the Commission's jurisdiction and 

authority under state and federal law. 

On November 29,1996, the parties submitted the find interconnection agreement 

and that agreement is presently under review by the Commission under AA.C. 

R142-1506 and 1507. Therefore, the Commission already is evaluating all aspects of the 

agreement including U S West's positions with respect to the agreement. 

As a preliminary matter, TCG submits that the legal basis for U S West's apparent 

opposition to competition is simply non-existent. Even without recent federal legislation, 

wnether a state allows or prohibits competition among public utilities is purely a matter 

of slate policy-exprd and changeable by the statein the interest of the public. 

Telrnessee Eleckic Power ComDanv v. Tennessee Vallev Authoritv, 306 U.S. 118,139,141 

(19391. fn short, "Freedom from competition is not constitutionally protected." &aw 
Motur $'re&ht. he,. et 81. v. Civil Aemnautics Board, 364 F.2d 139, 144 (1st Cir. 1966) 

[(citing inter alia Tennetsee Vallev Authori& =ma, 306 US. at 138-142; 4-r 

Co. v. iekes, 302 U.S. 464 (1937) and figazv Travel Bureau. Inc. v. Civil Aeronautics 

Board, 350 F.2d 733 (D.C. Cir. 1965)l. In Market Street RY. Co. v. Railroad Cornm'n, 325 

U.S. 548 (1943), the United States Supreme Court rejected a similar constitutional claim 

and stated: 

. . .  

-2  - 
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The due process clause has been applied to prevent governmental 
destruction of existing market vetlues. I t  has not and cannot be 
apglied ta insure values or to restam values that have bene lost by the 
oiperatioa of economic forces. 

should therefore be denied. 

. . .  

. . .  
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